
(C) Owration of Black Hawk Asseta Title to and risk of loss of the Black 
Hawk Assets shall remain with Rainbow DBS until the Black Hawk Closing, and at the Black 
Hawk Closing shall transfer to Buyer. After the date hereof and until the Black Hawk Closing, 
Rainbow DBS shall cauae the Black Hawk Assets to be operated and maintained in accordanoe 
with all applicable laws, rules and regulations, and with the same degree of diligence and care 
that a reasonably prudent TT&C owner and operator would use. Rainbow DBS shall keep and 
maintain the Black Hawk Property substantially in the same condition as it exists on the date 
hereof and shall preserve the Black Hawk Properly from deterioration, other than ordinary wear 
and W, provided, however, that Buyor acknowledges and agrees that Rainbow DBS is under IY) 
obligation to continue constmction of or make any additional improvements to any of the 
structures, firroitwe, fixtures or equipment located at the Black Hawk Property, other than 
pufiuant to the Black Hawk Contracts. From and a k  the Black Hawk Closing, Buya Shell 
have titie to and risk of loss of the Black Hawk Assets and shall assume all Rsponsibility for the 
o@on and maintenance of the Black Hawk Assets and for compliance with the terms and 
conditions of the Black Hawk Contracts, other than the Excluded Contracts. 

period between the date hereof and the Black Hawk Closing, unless Buyer shall otherwise agree 
in writing, the business of Rainbow DBS 88 it dates  to the Black Hawk Assetr shall be 
conducted in, and Rainbow DBS shall not take any action re- the Black Hawk Assas 
except in, the ordinary course of bushes. Without limiting the foregoing, Rainbow DBS shall 
not, directly or i r d h d y  do, or propose to in any way reduce the value, term or any of its 
under, or incur any Liens with respect to. the Black Hawk Assets. Rainbow DBS shall enforce 
the Black Hawk Conhslcts and will not modify the Black Hawk Contra& or take my other 
action that could reasonably result in a W a l  adverse effect on the transactions contcmphted 

(d) Conduct of Businesa Rainbow DBS covenan@ and agreea thaz during thc 

by this Letter AgnmKnt 

_ _  . .. . . .. . .. . .. 

forth in Paragraphs9 and 10 to be satisfie and (i) obtain any md govanmartal and third 
party consents and make and obtain effectiveness of all filings necessary for the consummation 
of the transactions contemplated hereunder. 

At any time aftathe date hereof, until the date 
that is thirty (30) days prior to the Black Hawk Closing, Buyer may notify Rainbow DBS m 
Writing that it does not require tbe assignment of one or more ofthe Black Hawk Contracts. In 
such case, Rainbow DBS shall terminate any such contract (and pay any fees astmiated with 
such termhation), and such contract shall be designated an"Exc1uded contract" for purposes of 
this Letter Agreement and shall no longer be included in the Black Hawk Asse*l. 

(9 

(9) Casualtv: Condemnation 

(i) Risk of Loss. Between the date of this LeIter Agreement until the 
Black Hawk Closing, the risk of loss or damage to the Black Hawk Propaty by fire or other 
casualty shall be borne and assumed by Rainbow DBS. Rainbow DBS, after learning of any 
such fire or other casualty, shall promptly no@ Buyer therrof, and, as soon as reasonably 
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practicable thereseer, Rainbow DBS shall provide Buyer with m estimate of the cost of repaim 
and the amount of insurance proceeds available to undertake such repaim. Within ten (10) days 
after receipt of such notice and estimate, Buyer shall in turn notify Rainbow DBS whether Buym 
Wants =bow DBS to commence repair of the resultant damage of the Black Hawk m. 
If Buyex wants Rainbow DBS to so commence, or if Rainbow DBS, in the exercise of prudent 
business judgment, decides to so commence, Rainbow DBS shall proceed to repair the Black 
Hawk Property but shall not be obligated to expend more than any collected insurance proceeds 
and the amount of any insumme dedwtiblc. Should such fire or other casualty Create  811 
emergency situation, Rainbow DBS may elect to take such measure6 to pmtcct, sccure aad rrpait 
the Black Hawk Pruperty as Rainbow DBS in its own discretion determines. At the Black Hawk 
Closing, Rainbow DBS shall pay to Buyer any proceeds it has received in respect Of any such 
fire or other casualty; provided, however, that if Rainbow DBS has Mdntaken any 
accordance with this Paragraph 13 (g), Rainbow DBS shaU turn over to Buyer the balance of my 
unused insurance proceeds in Rainbow DBS‘ possession. At the Black Hawk Closhg, Rainbow 
DBS shall also assign to Buyer all of Rainbow DBS’ rights to any papen@ to be made atber the 
B k k  Hawk Cbsing under any hazard insurance poticy then in e&ct with respect to the Black 
Hawk Roperty. Hit is necessary to prosecute a c h b  to maximize the proceeds of Lwrance 
recovery, fiom and a h  the Black Hawk Closing, Rainbow DBS shall diligcatly undertake such 
prosecution fa the benefit of Buya. Rainbow DBS shall no! enter into any agrmnent to 
undntake repairs with a term that extends beyond the Black Hawk Closing without the prior 
written consent of Buyer, which consent shall not be unreasonably withheld or delayed. 
FoUowing the Black Hawk Closing, except as set forth above, Rainbow DBS shall have 
fiutha liability or responsibility with respect to any such preceding fire or other casualty at the 
Black Hawk property. Following the Black Hawk Closing, Buy= shall reimburse Rainbow DBS 
for the cost of anv reoairs made by Rainbow DBS prior to the Blaek Hawk Q O S h  aad not 

(i) EminentDomaul ’ Brrwccnthc date of this Laber Agrcrmcnt until 
the Black Hawk Closing, m the event any part of the Black Hawk Propeay is taken or a 
proceeding is commenced to 80 take any pmt of the Black Hawk h p t y ,  the &k of any such 
occurrencp shall be bome by Rainbow DBS. At the Black Hawk C i h g ,  Rainbow DBS shall 
pay to Buyer any proceeds it has received in respect of any such occurren~, and shall assign to 
Buyer without recourse or w m t y  its right to any future proceeds in nspect t h ~ ~ ~ f .  Following 
the Black Hawk Closing, Rainbow DBS shall have no further liability a responsibility with 
respect to any such preceding taking or proceeding regardhg the BlacL Hawk pmpaty. If it is 
necessary to prosecute a claim to maximize the proceeds of calcing W V ~ ,  prim to the Black 
Hawk Closing, Rainbow DBS shall diligently undertake such p m u t i o n  for the bcoefit of 
Buyer. 

days following the date of this Letter Agreement with respeCr to the Black Hawk Property, the 
Title Commitment, refend to in section 7 above, for an extended coverage ALTA Owner’s 
Policy of Title Insurance Form 1992 (Title Policy”) issued by a Chicago Title Insuraoce 
Company or such other title insum reasonably satisfactory to Buycr (Title company”) (and, if 
requested by Buyer, r e h d  in whole or in part by one or more inmance CO@W aad 

@) Title Insuranq. Rainbow DBS will obtain, not later than ten (IO) business 
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Pursuaat to a direct access agreement muonably acceptable to Buyer), such amount &5 
determined to be the fair mnrket value of such real property pursunnt to Section 3 (including all 
hpmvements located thereon), insuring title to such real property to be in the name of Buyer 88 

DBS,ontheonehand,andone-halfbyBuyer, mtheotherhand. Within f ih( l5)daysaRer  
delivery of the last of the Title Commitment, Title Commitment Document8 and S w e y  
(collectively, “Title Documents”) to Buyer, Buyer shall noti@ Rainbow DBS of any objections 
that Buyer may have to the exceptions or other matters shown in the Title Documents. Buyds 
fdu to object to the conditions of title or any exceptions contained in the Title Documents 
wit& such fiReen(l5) day period shall be deemed nppmal or wniver of that item and 
ofthe title to the Black Hawk Property in acwrdnnce with Section 9(e)(i) of this Lata 
Agmment. Any Liem or other conditions that nre to be discharged or cund by Rninbow DBS 
at or before the Black Hawk Closing shall not be considered an objection to tide. If Rainbow 
DBS w i v e s  a notics from Buyer of an objection to the condition of title to the Blrack Hawk 
propcrtyor tu any exception or other matter contained in the Title Documents, Rainbow DBS 
will notify Buyer within seven (7) days after receipt of such notice of Raiibow DBS’ intention 
either (i) to cure the exception prior to the Black Hawk Closing, by taking the action specifid h 
such notice;or(ii) to take no action with respact to same. If the nction Rainbow DBS inteads to 
take pursuant to clause (i) above is not compktcd w i t h  fix (5) days after raceipt of such notice 
cc if Rainbow DBS elects to take no action pursuant to c l a w  (ii) above, within five (5) day6 

Letter Agreement in which event neither party will have any further obligatia lmder this Le- 
Agmment or @) to acwcpt such condition or exception n d  close on the purchase of the B b k  
Hawk Roperty. Failure by Buya to notify Rainbow DBS of its election under clause (A) or (8) 
above within the five (5) day period shall be deemed an election by Buyer to proceed to c l d g  

ofthe Black Hawk Closinp. Thc cost of such title poliiy shall be bame =-halfby Rainbow 

after receipt of such notice or failure to complete, Buyer shall have the ngbt (A) to temunate . t h i s  

10 Redacted for 
Public Inspection -5 

Land Title Surveys, disclosing the location of all improveumts, easancnta, pinty walls, 
sidewalks, madwnys, utility lines, and other matters shown customarily on such sways, and 
showing access aflirmntively to n public stnet M d (the “Ssutvey“). The cod of the S u r ~ . y  

haud. The Survey shall be delivered to Buyer pursuant to Section 7 of this Letter Agrcanent. 
Shall be bomc One-hdfby Rainbow DBS, 011 tk  ne band, ando~e-hdfby Bum, a t h e  Otba 

* In addition to the division of Division of Exmses for this Tmsactloq (j) 
the various expenses of this trnnsaction set fo& above. the parties- to the further allocation 
of ex- BS follows: 

Rainbow DBS i (A) Broker/Real Estate Commission (if any): 

(B) Title Comths :  

(C) Real Estate Transfer Fees: 

Rainbow DBS 

Rainbow DBS 

I (D) RecordingExpemw: 



(i) Conveyance Instnunents: B v a  

(ii) Mortgage Release (if any): Rainbow DBS 

(iii) Title Corrections: Rainbow DBS 

Each piuty shall separately pay the legal fees 
each has andmay accrue with respect to this 
!lamadon 

(E) Attorney's Fees: 

14. Termination. Buyer may mnhate this Later Agreement at any time prior to 
5 a  pm mountain standad time on the date which is thirty (30) days after Buyer's &pt of 
the last of the rnatcrials d e l i v d  pursuant to Section 7 above. In the event that tha conditions to 
closing for the benefit of the applicable party set forrfr in Paragraphs 9 or 10 have not bcea met 
by the other party on or before the tirst anniversary of the date of this Letter Agtcement, the 
party for whose benefit conditions have not been met may taminatc this Letter Agreement upon 
notice to the other m, provided that if the condition to closing that has not been met is the 
Regulatoy Appmvds specified in Paragraphs 7(c) and 8(c), either party may extend 
termination date for an additional ninety (90) days, and if such coedition (and all other 
conditions to closing) have been satisfied by such extended date, the parties shall p d  with 
the Black Hawk Closing. This Letter AgreQnent shall autmnatically terminate if the Satellite 

14, this Letter Agreement shall bccome null and void and all obligations of the p d t s  hereunder 
shall terminate without any liability of either party to the other party, except with res@ to an)' 
liability arising out of a breach or default prior to the time of such termination of this Leaer 
Agreemd 

Sale Agreement is terminated. If this Letter Agreement is tmninstcd pursuant to this Paragraph 

TIUS LETTER AGREEMENT. ANY AND ALL EXPRESS AM) IMJ'lJED WARRANTIES, . . _ _  __ - 
INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF MERCHANTABILITY OR 
FlTNESS FOR ANY PURPOSE OR USE WITH IWSPECT TO THE BLACK HAWK 
ASSETS, ARE EXPRESSLY EXCLUDED AND DISCLAIMED AM) BUYER 
ACKNOWLEDGES THAT IT IS ACQUIRING EACH OF THE ACQUIRED ASSETS "AS 
Is." 

(b) Limitation of Liabdity. NOTWITHSTANDING A " G  TO THE 
CONTRARY SET FORTH HEFSIN, IN NO EVENT SHALL EITHER PARTY BE LfABLE 
TO THE OTHER PARTY FOR ANY EXEMPLARY, SPECIAL, INCIDENTAL OR 
CONSEQUENTIAL DAMAGES (INCLUDING WITHOUT LIMITATION ANY PAYMENT 
FOR LOST BUSINESS, FUTURE PROFITS, OR LOSS OF GOODWIU), w"ER 
FORESEEABLE OR NOT, OCCASIONED BY AM! CAUSE WHATSOEVER. 

(c) Indemnificatioa Each party ( " I n e f y i n g  Pa@"') shall indemnify. 
defend and hold the other party and its Subsidiaries, and its and their respective offim, 
directors, employees, agents and shareholders, and its- and their respective assigns, heirs, 
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successors and legal representatives (collectively the "Indemnified Group") harmless from and 
against, any ad all costs, losses, liabilities, damages, lawsuits, judgments, claims, actions, 
penalties, fines and expenses (including, without limitation, interest, penalties, reasonable 
attorney fees and all monies paid in the investigation, defense or settlement of any or all of the 
foregoing) incurred by any member of the Indemnified Group that arise out of, or are incurred in 
connection with, the breach or default of any representation, wBITBnty, covenant or obligation of 
the IndemnifyinB party hereunder. 

16. Assimment And Successors 

(a) Assignment. Neither party may assign its rights and interests under thic 
Letter Agreement without the prior wriacn consent of the other m. As uscd in this Paragraph 
16(a), "assign" shall mean to grant, sell, assign, encumber or otherwise convey directly w 
indirectly, in whole or in part. Notwithstandiing the f6regoing to the UX'I~WY, Buyer shall have 
the right, without the consent of Rainbow DBS, to assign this Lener Agreement to an affiliate. 

Successors. Subject to the provisions wnceming assignments above, thir (b) 
Letter Agreement shall be binding on and shall inm to the benefit of any succe8s01s and 
permitted assigns of the parries. Any purported assignment by either party not in compliance 
with the provisions of this Letter Agreement shall be null and void and of no fm and et%%. 

Confidentiuli@. Buya and Rainbow DBS will hold in confidence the maarial 
terms and conditions ofthis Letter Agreement under the same tcrms and conditions 88 in the 
Satellite Sale Agreement 

17. 

united states, i m t ~ &  without kitation, tiwe ofthe FCC and titom governing 
Communications, exports and re-exports, without rtgard to any coda of law pmvisjmp. This 
Letter Agreement, including the Appendices and any nmdisclosun agntments between the 
parties, constitutes the entire agreement between the parties and supcrsedas any and all prior or 
contemporaneous statements, understandings, writings, commitments, or representations 
concerning its subject matter. This Leper Agreement may not be amended ormodifiad in llny 
way, and none of its provisions m y  be waived, except by a prior writing signed by an authorized 
officer of each paay. This Lator Agreement shall not be binding or effective 011 any party until 
fuuy executed by both parties hereto. 

@) US. ExDort Control Lam The @es acknowledge and agree that 
portions of the Black Hawk Assets, t e c M d  information, and/or a ~ ~ 0 - h  technology 
provided lmder this Letter Agreement are subject to expod controls under the laws and 
regulations of the United States. Each party shall comply with such laws and regulations and 
agrees not to export, n-export, or otherwise m f a  such savices or item to fmign persona 
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(including foreign ~ t i ~ d  employees) without first obtaining all required United States 
authorizations or licenses. 

(c) Severability. Nothing contained in this Letter Agreement shall be 
construed so as to require the commission of any act conkary to law. If any provision of this 
Letter Agreement shall be held invalid or unenforceable, the provisionS of this Letter A m d  
so affected shall be curtailed and limited only to the extent necessary to permit complianCe with 
the minknum legal requirements and the rCmaining provisions of this Letter Agreement shall not 
in any way be affected or impaind 

(a) No Third Pam Beneficiary. Except as eXpS1y set forth h a i n ,  the 
provisions of this Letter Agreement are for the benefit only of Rainbow DBS and Buys and 110 
third party may seek to enforce or benefit from theae provisions. 

(e) Non-Waiver of Breach Either party may specifically waive any breach of 
this Letter Agreement by the other party; provided, that no such waiver shall be bindhg OT 
effective unless in writing and signed by an authorized ofiica of the -to be bound and no 
such waiver shall constitute a continuing waiver of similar or other breaches. A waiving party 
may at any time, upon notice given in writing to the breaching party, k t  htun compliance 
with the waived term or t e m ~  ofthis Letter Agreement, in which event the breaching paTLY shall 
comply as directed h m  such time forward 

(f) &t&& Except as 0th- expressly set forth to the contrary herein. 
any mtice or other CommuniCBtiOtlS required or permitted to be given haeunder shall conform to 
the requirements for notica under the Satellite Sale Agreement. 

I 

01) Documents. Subject to applicable legd con@ana, each party q to 
provide information and to execute, and, if nccessery, to file with the appropriate Govermnental 
Entities, such documents as the other party shall reasonably request in orda to carry out the 
purposes of this Letter Agreement 

(i) Reconstitution In the event the Regulatoly WV8b ne~essSry to 
consummate this transaction are denied or conditioned in m y  material respea by 
Governmental Entity, the partiea will use their respecbive best efforts for a period of six (6) 
months thereafter to reconsftute this Letter Agreement in a manner that would permit each party 
to realize the material benefits of this Letter Agreement in a manner that either does not require 
Regulatory Approval or cao reasonably be expccted to achieve such approval. and if such 
material benefits can be realized, the parties will proceed to implmmt this Lena A m c a t  88 

remnstiht@provided, howewr, that no party shall be obligated to enter hto my such 
reconsi5tuted Letter A m e n t  that would r e q k  it to makc mated expenditum or di- of 
material assets in excess of the amount of e x p c n d i ~  or assets contemplated by this Letts 
Agreement unless compensated fix such arrangement. 
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0 CounmartJ and Facsimile This Letter A p e m a t  may bo 
executed by facsirnilc sigmtum and in s s v m l  countcrpaxts, each of which shall be deemed an 
original, and all such countcrparta to@cr shall con8tiNtc but one and the game insaumcnt 

If the terms and conditions of this Letter Agmmtmt am acccptabb to Buyer, pkase sign, 
dMt end have notarizcd in tho spacc provided bcbw two (2) Copies rind return one (1) originally 
cxecutcd copy to me. The terms of this Letfor Agreement shall hc binding on the prtk. 

Sincaely, 

KAINBOW DBS COMPANY LLC 

Statc of New Y& ) 

County of Nasslu ) 
) =. 
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ABIGAIL MONTAGUE 
NDTARY PUBLIC. Slate of New Ywll 
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ACKNOWLEDGED AND ACCEPTED 
THIS 27.h DAYOF %mua*~ ,2005 

ECHOSTAR SATELLITE L.L.C. 

ON THIS DAY, Z T  ,2005, before me, the undersigned offim, p % X d Y  

Qe, being 8Uthorized 
appeared D d  1(. i.t*thi+ 'L , w& acknowledged himself to be 6% he see* of Echostar 
Satellite L.L.C., a limited liability company, and that he, 85 such 
to do so, executed the foregoing instnunent for the p v  therein contained. by sighg tbe 
name of the corporationby himselfas Evp,GC&* - . 

IN WITNESS WHEREOF, I hemmto set my hand and official seal. 
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